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RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: Attorney Donald C. Rikli appeared on behalf of the
Hel vetia Sharpshooters’ Society (hereinafter referred to as t he
"applicant").

SYNOPSI'S: The hearing in this mtter was held at 1100 Eastport Pl aza
Drive, Collinsville, Illinois, on MNovenber 30, 1994, to determ ne whet her
or not the Madison County parcels here in issue and the buildings thereon,
shoul d be exenmpt fromreal estate tax for the 1993 assessnent year

M. Ray Bargedzi, secretary/treasurer of the applicant, M. Alfred
Cul p, the sergeant at arns of the applicant, and M. Janes Apken, the
accountant for the applicant, were present at the hearing, and testified on
behal f of the applicant.

The issues in this nmatter include first, whether the applicant is a
charitabl e organi zati on. Anot her issue is whether the applicant owned the
parcels here in issue and the buildings thereon, during the 1993 assessnent
year . The final issue is whether the applicant used the parcels here in

i ssue and the buildings thereon, for charitable purposes during the 1993



assessnment year.

FI NDI NGS OF FACT:

1. The position of the Illinois Departnent of Revenue (hereinafter
referred to as the "Departnment"”) in this matter, nanely that the parcels
here in issue and the buildings thereon, did not qualify for exenption
during the 1993 assessnent year, was established by the admssion in
evi dence of Departnent's Exhibits nunbered 1 through 6C.

2. On Cctober 28, 1993, the Madi son County Board of Review transnmitted
an Application for Property Tax Exenption To Board of Review, concerning
the parcels here in issue and the buildings thereon, for the 1993
assessnent year to the Departnent (Dept. Ex. No. 2).

3. On May 19, 1994, the Departnent denied the exenption of the parcels
here in issue and the buildings thereon for the 1993 assessnent year (Dept.
Ex. No. 3).

4. On June 8, 1994, the attorney for the applicant requested a formal
hearing in this matter (Dept. Ex. No. 4).

5. The hearing in this matter which was held on Novenber 30, 1994, was
hel d pursuant to that request.

6. The applicant was incorporated pursuant to a Special Charter

enacted by the Illinois General Assenbly on February 16, 1863 (Dept. Ex.
No. 2P). Said Special Charter included, anong other provisions, the
fol | owi ng:

"...and by this corporate nane and style shall be capable of in
| aw contracting and being contracted wth, and acquiring by
purchase or otherwi se and of holding and conveying real and
personal estate, either in fee or for a termof years: Pr ovi ded,
that they shall not at any one time nane or hold property
exceedi ng in value of ten thousand Dollars."

7. Said Special Charter also included the follow ng provision:

"Said society may select one of its nmenbers to act as steward or
| andl ord, furnishing victuals and refreshnments on the prem ses
and in the buildings of the society only, at the days and hours
appoi nted by the Executive-Conmttee thereof, said steward and



| andlord to be exenpt fromlicense.”

8. Pursuant to said Special Charter on April 8, 1869, the Applicant
adopted certain "Revidirte Statuten” at a general meeting of the menbership
(Dept. Ex. No. 2R).

9. An English translation of said "Revidirte Statuten" (Revised

Statutes) sets forth the purposes of the applicant as foll ows:

"1.) Learni ng and perfecting free hand shooti ng;

2.) Promoting friendly relations anobng its mnmenbers and al
friends of the subject of shooting;

3.) Devel oping and vitalizing of the social activity in and

about Highland;...."

10. The applicant's current bylaws dated April 7, 1969 (Dept. Ex. No.
2S), set forth the applicant's purposes as foll ows:

"The purpose of the Helvetia Sharpshooters Society of Hi ghland,
Illinois, is to practice shooting and to maintain facilities to
provide social, recreational and friendly activities and a Public
Park for the benefit of the general public and its nenbers.”

11. The parcels here in issue which total approximtely 43 acres, were
owned by the applicant throughout the 1993 assessnent year.

12. | take Administrative Notice of the Department's decision in Docket
numbers 89-60-551, -552, -553, and -554, which concerned four of the parce
nunbers here in issue.

13. The parcel nunber, which was not involved in that 1989 case was 01-
2-24-04-18-301-009, which was acquired by the applicant on June 12, 1992.

14. The Madi son County Fair Association (hereinafter referred to as the
"Fair Association"), during 1993, |eased portions of the parcels here in
i ssue, pursuant to two different 50-year |eases, one dated March 17, 1955,
as anended, and the other dated April 27, 1962.

15. On the af orementioned |eased property, the Fair Association
conducts the Madi son County Fair, during one week of each year.

16. The Fair Association has constructed an exhibition hall, six

livestock barns, and a grandstand and racetrack on these | eased prem ses.

17. While the |eases provide for a |ease paynent of one dollar per



year, it was established in the 1989 cases that the Fair Association paid
$600. 00 or $800.00 to the applicant for the week of the fair.

18. The testinony was that a simlar amunt was paid during 1993 (Tr.
p. 60).

19. The buildings of the Fair Association during the 1993 assessnent
year, were under the control of the Fair Association, and were kept | ocked
(Tr. pp. 60 and 61).

20. The Fair Association collected all of the fair incone, and paid al
of the expenses of the fair.

21. The Fair Association held flea markets and other activities at
times other than fair week, in the buildings on these | eased areas, during
1993.

22. About six nmonths out of the year, the Southwestern Racing
Associ ation sponsored stockcar races at the racetrack and grandstand.

23. The applicant operated a food and beverage stand, which sold
sandwi ches, beer, and soft drinks at the grandstand during the auto races,
during 1993.

24. This food and beverage stand was operated by paid enpl oyees. The
applicant received the profits of this operation during 1993.

25. The parcels here in issue al so contained a swi nm ng pool, which was
leased to the City of Highland, pursuant to a 25-year |ease for $1.00 per
year during 1993 (Dept. Ex. No. 2J).

26. During 1993, the city operated and maintained the pool. Pursuant
to the lease, the city had the right to use the parking areas near the poo
for parking for pool patrons, except during fair week.

27. The city also received all adm ssion fees for the use of the pool.

28. The city controlled the access to the pool at all tinmes during 1993
(Tr. p. 61).

29. During 1993, the applicant owned the dance hall, three pavilions,



and a new pavilion with restroons, |ocated on the parcels here in issue.

30. During 1993, if soneone wanted to reserve a pavilion for any
reason, there was a $10.00 charge (Tr. p. 31). No evidence was offered
that this charge was ever waived, or reduced, in cases of need.

31. During 1993, the applicant held dances at the dance hall on these
parcel s every Saturday night.

32. The charge to attend the dances, during 1993, was $4.00 per person
(Tr. p. 54). No evidence was offered that this charge was ever waived, or
reduced, in cases of need.

33. The dances began at 8:00 p.m, and lasted until mdnight. After
10: 00 P.M, the applicant did not collect the adm ssion charge.

34. The dance hall contained an area where food and beverages were
sol d. Menbers of the applicant sold food, beer, and soda fromthis area
during the dances. The proceeds of these sales went to the applicant.

35. The applicant rented out the dance hall for anniversary parties,
fam |y reunions, weddi ng receptions, and other occasi ons.

36. The charge to rent the dance hall for private parties during 1993,
was $300.00 (Tr. p. 55). $150. 00 was collected when the dance hall was
reserved, and the remaining $150.00 was payable on the day of the event.
Food and beverage service, including beer, was available at the private
parties.

37. One of the applicant's wtnesses alleged that the boy scouts and
ot her nonprofit groups were allowed to rent the dance hall at a reduced
rate (Tr. p. 28). However, no evidence was offered concerning what other
groups were offered a reduced rate, or what the policy was, if any, for
reduci ng rates.

38. During 1993, the local nusicians' union put on two free dances at
the dance hall. The applicant provided the dance hall, at no cost to that

uni on, for those two dances.



39. During 1993, the applicant sponsored a disabled persons day. On
that day all disabled persons had the free use of the dance hall and the
pavi |l i ons.

40. Also, during 1993, the applicant sponsored a senior citizens day.
On that day all senior citizens had the free use of the dance hall and the
pavi |l i ons.

41. During 1993, the applicant operated a refreshnent stand in one of
the pavilions near the dance hall on Sunday afternoons and eveni ngs. Beer
and soda were sold at this stand during those tinmes (Tr. p. 58).

42. The applicant's attorney offered nunmerous affidavits and testinony,
concerning the availability and the free wuse of these parcels by the
general public during 1993. However, it is apparent from the Mdison
County aerial tax maps of these parcels, that a substantial portion of
these parcels included the Fair Association buildings and grounds, the
swi mmi ng pool area, and the applicant's dance hall and pavilions, which
were not free or generally available to the public (Dept. Ex. Nos. 2AJ and
2AK) .

43. The dues to belong to the Applicant were $15.00 per year, during
1993 (Tr. p. 34).

44, During 1993, the Applicant had 320 nenbers, all of whomwere white
mal es, although there were some blacks and Hi spanics living in the area
(Tr. p. 61).

45. During the fiscal year ended March 31, 1993, the income of the

applicant included the follow ng (Dept. Ex. No. 2AH):

Sal es- Bar $160, 035. 14
Sal es- Ki t chen 61, 970. 49
Total sal es $222, 005. 63
Less cost of sales 45.6% 101, 176. 81
G oss Profit on sal es 120, 828. 82
Adm ssi ons 33, 466. 05
Rent received 6, 880. 00
Dues 1, 250. 00

Donati ons recei ved 150. 00



I nterest incone 7,539.52
$170, 114. 39

46. During the aforesaid fiscal vyear, the Applicant's expenses were
$164, 435.14, leaving a net profit of $5,679.25

47. During said fiscal year, the applicant made donations of $4,440.00
to unnamed i ndi viduals and/or organi zati ons. Said donations were

approxi mately 3% of the incone of the applicant.

48. During 1993, the applicant had a State of |Illinois and City of
Highland liquor |license, a City of Highland dance hall license, and was
registered with the Departnent to collect and pay Illinois Retailers

Cccupation tax on its sales (Dept. Ex. 2AL).

49. Based on the foregoing, | find that the applicant was organi zed for
social and recreational purposes, and during 1993, was primarily a soci al
and recreational organization.

50. The applicant | eased the areas where the Fair Association buil di ngs
were |located to the Fair Association, pursuant to a |ong-term | ease during
the 1993 assessnent year.

51. The Fair Association controlled the use of, and access to, the Fair
Associ ation buil dings, and collected the inconme therefrom during 1993.

52. The applicant | eased the area where the swinm ng pool is located to
the City of Hi ghland pursuant to a long-term | ease, during 1993.

53. The City of Highland controlled the wuse of, and access to, the
swi mmi ng pool and the incone therefrom during 1993.

54. The applicant, during 1993, had no capital, «capital stock, or
sharehol ders, and no individual profited fromthe enterprise.

55. | find that the applicant's funds during the 1993 assessnent year,
were derived primarily fromfood and beverage sal es, adm ssion fees, rental
i nconmre, and nenbership dues, which constituted the applicant's social and
recreational business activities, and not primarily from charitable

contri butions.



56. Since the applicant did not waive, or reduce, dance hall adm ssions
or dance hall rentals, in cases of need, I find that charity was not
di spensed to all who needed and applied for it, and that obstacles were
pl aced in the way of those seeking the benefits during 1993.

57. I also find that despite the statements of the applicant's
wi tnesses, in fact, nmenmbership in the applicant was |imted to dues-paying
white mal es during the 1993 assessnent year.

CONCLUSI ONS OF LAW Article I X, Section 6, of t he Illinois
Constitution of 1970, provides in part as foll ows:

"The General Assenbly by I|aw my exenpt fromtaxation only the

property of the State, wunits of [|ocal government and schoo

districts and property used exclusively for agricultural and

horticultural societies, and for school, religious, cenetery and

charitabl e purposes.”

35 ILCS 205/19.7 exenpts certain property fromtaxation in part as
foll ows:

"All property of institutions of public charity, all property of

beneficent and charitabl e organizations, whether incorporated in

this or any other state of the United States,...when such

property is actually and exclusively used for such charitable or

benefi cent purposes, and not | eased or otherw se used with a view

to profit;...."

It is well settled in Illinois, that when a statute purports to grant

an exenption fromtaxation, the fundanental rule of construction is that a

tax exenption provisionis to be construed strictly against the one who

asserts the claimof exenption. International College of Surgeons v.
Brenza, 8 Ill.2d 141 (1956); MIward v. Paschen, 16 IIl.2d 302 (1959); Cook
County Collector v. National College of Education, 41 Il1.App.3d 633 (1st
Dist. 1976). Whenever doubt arises, it is to be resolved against

exenption, and in favor of taxation. People ex rel. Goodman v. University
of Illinois Foundation, 388 I11l. 363 (1944) and People ex rel. Lloyd v.
University of Illinois, 357 1I1. 369 (1934). Finally, in ascertaining

whether or not a property is statutorily tax exenpt, the burden of



establishing the right to the exenption is on the one who clains the

exenpti on. MacMurray College v. Wight, 38 IIl.2d 272 (1967); G rl Scouts
of DuPage County Council, Inc. v. Departnent, 189 II|. App.3d 858 (2nd Di st.
1989); and Board of Certified Safety Professionals v. Johnson, 112 II1l.2d
542 (1986).

It is well settled that the <character and purpose for which a
corporation is organi zed nust be ascertained from its Articles of
I ncorporation. People v. Wanett Light Co., 306 IIl. 377 (1922), and al so,
Rotary International v. Paschen, 14 Il1.2d 480 (1958). It is clear from
the applicant's Special Charter and Revised Statutes that it was organi zed
for social and recreational purposes. It is also clear that the applicant
is today, | conclude, primarily a social and recreational organization.

The attorney for the applicant at the hearing pointed out that the
original deed to the applicant of a portion of these parcels dated Apri
16, 1863, contained a condition subsequent with a right of entry, stating
that if said parcels were not nmintained as a park, or the applicant was
dissolved or failed to conply with that condition, that the property would
pass to the Town of Hi ghland for the same purposes. It should be pointed
out that the Rights of Entry or Re-entry Act, 765 ILCS 330/0.01 et seq.

limts the effectiveness of such provisions to 40 years, a period | ong past

in 1993.

In the case of Methodist Od Peoples Honme v. Korzen, 39 Il1.2d 149
(1968), the 1llinois Supreme Court set forth six guidelines to be used in
determ ning whether or not an organization is charitable. Those six

guidelines read as follows: (1) the benefits derived are for an indefinite
nurmber of persons; (2) the organization has no capital, capital stock, or
sharehol ders, and does not profit from the enterprise; (3) funds are
derived mainly fromprivate and public charity, and are held in trust for

the objects and purposes expressed in the charter; (4) charity is dispensed



to all who need and apply for it; (5) no obstacles are placed in the way of
those seeking the benefits; and (6) the primary use of the property is for
charitabl e purposes.

| have previously found that the applicant failed to nmeet guidelines
(3), (4), (5), or (6) of the foregoing six guidelines.

In particular, it should be noted that the applicant's prinmary sources
of income during the 1993 assessment year were its retail sales of food,
soda pop, and beer at the dance hall, outside pavilion and grandstand at
the races, as well as dance adm ssion and dance hall rentals, all of which
were business activities related to the applicant's social and recreational
pur poses. Those activities were not nerely incidental activities to the
applicant, but were the applicant's primry activities based on the

applicant's March 1993 fiscal year financial statenent, and the testinony

of the applicant's w tnesses. Since the applicant's primary activities
wer e soci al and recreational, the case of Hi ghland Park Wnen's C ub and
Revi ni a Festival Association v. Departnent of Revenue, 206 IIIl.App.3d 477

(2nd Dist. 1990), and Decatur Sports Foundation v. Department of Revenue,
177 111 .App.3d 696 (4th Dist. 1988), cited by the applicant in the brief,
are distinguishable, since in those cases the food and concession receipts
were incidental to the respective plaintiff-appellant's charitable
activities.

It should be noted that the 1Illinois Courts have consistently held
that the wuse of property to produce income, is not an exenpt use. People
ex rel. Baldwin v. Jessamne Wthers Home, 312 IIl. 136 (1924). See also
The Sal vation Arnmy v. Departnent of Revenue, 170 IIl.App.3d 336 (2nd Dist.
1988), leave to appeal denied. It should also be noted that if property,
however owned, is let for a return, it is used for profit, and so far as
its liability for taxes is concerned, it is inmaterial, whether the owner

makes a profit, or sustains a |oss. Turnverein "Lincoln" v. Board of



Appeal s, 358 Ill. 135 (1934).

The applicant contends that the pool area, as well as the then
existing swiming pool which the applicant |eased to the Cty of Highland
pursuant to a 25-year |lease, qualified for exenption pursuant to the
foll owi ng | anguage found in 35 I LCS 205/ 19. 6:

"...all property owned by any city or village |ocated within the

i ncorporated limts of the city or wvillage...." (Emphasi s

suppl i ed)

However, that |eased area did not qualify for exenption pursuant to
sai d section, since the applicant is not a city, and the foregoing | anguage
requires ownership by a city. Were, as here, the owner of the real estate
is not exenpt from taxation, real estate tax on the total value of the
property and inprovenents is properly assessable to said nonexenpt owner,
even where a long-termlease is involved. Marine Bank v. Tax Appeal Board,
44 111.2d 428 (1970). The Court, in that case, stated that proposition at
page 430, as follows:

"Where the owner is not exenpt, the tax is on the value of the

property, not the value of the owner's interest; and it falls

upon the owner of title, even where the right to use of the I and

has been transferred in a 99-year |ease.”

Consequently, the area leased to the City of Hi ghland did not qualify
for exenption pursuant to the above-quoted portion of 35 ILCS 205/19.6,
during 1993.

The applicant further contends that the areas leased to the Fair
Associ ation pursuant to the two 50-year |eases, qualified for exenption
pursuant to 35 ILCS 205/19. 10, which during 1993, read as foll ows:

"All property which may be used exclusively by societies for

agricul tural, horticul tural, mechani cal or phi | osophi ca

pur poses, and not for pecuniary profit."

In the case of Inre Application of County Treasurer v. Cuilford Hope
Grange No. 6, 52 IIl.App.3d 718 (2nd Dist. 1977), at page 721, the Court

stated as foll ows:

"Section 19.10 of the Revenue Act of 1939, is consistent with the



goal of pronoting and perpetuating Illinois agriculture by
granting tax-exenpt status to the properties of agricultural
societies so long as the property is not wused for pecuniary
profit."”

Since it has previously been concluded that the applicant, which owns

the areas | eased to the Fair Association, is primrily a social
organi zation, it is therefore not an agricul tural soci ety, and
consequently, | conclude that the foregoing section does not apply in this
case.

Finally, the applicant, in its brief, relies on 35 ILCS 205/19. 16,
whi ch exenpts certain property fromtaxation in part as follows:

"Parking areas, not |leased or used for profit, when used as a

part of a use for which an exenption is provided herei nbefore..

and owned by any...charitable institution which neets the

qgqualifications for exenption.”

Clearly, since the applicant is primarily a social organization which
used the parcels here in issue during the 1993 assessnent year, for social
and recreational purposes, | conclude that the parking lots on the parcels
here in issue did not neet the requirenents for exenption, as set forth in
paragraph 35 |ILCS 205/ 19. 6.

| therefore recommend that Madi son County parcels nunmbered 01-1-24-04-
14-302- 015, O01-1-24-04-18-301-001, O01-1-24-04-18-301-033, 01-2-24-04-18-
301-007, and 01-2-24-04-18-301-009 remain on the tax rolls for the 1993

assessnent year, and be assessed to the applicant, the owner thereof.

Respectful ly Submtted,

George H. Naf zi ger
Adm ni strative Law Judge

August , 1995



